
No. 9116

In the United States

Circuit Court of Appeals

For the Ninth Circuit

LUTHER B. LYNCH,
Appellant,

vs.

OREGON LUMBER COMPANY, a corporation,

and W. J. ECCLES, Operating Trustee,

Appellees.

Upon Appeal from the United States District Court

for the District of Oregon.

BRIEF OF APPELLEES

E. L. McDougal,
Randall S. Jones,

1437 American Bank Building,

Portland, Oregon,
Attorneys for Appellees.

STEVENS- NESS LAW PUB. CO.. PORTLAND »6778





TABLE OF CONTENTS
I 'age

ARGUMENT IN ANSWER TO SPECIFICA-
TIONS OF ERROR

:

A. Function, Powers and Duties of a Federal
Judge Presiding at Trial and Instructing
the Jury 5

B. Analysis of the Judge's Charge Containing
Specifications of Error I, II and III 16

C. Analysis of the Judge's Charge Containing
Specification of Error IV 10

D. Instructions Must be Considered as a
Whole and Read Together 46

CONCLUSION 48

PRELIMINARY STATEMENT TO ANSWER
OF SPECIFICATIONS OF ERROR 1

INDEX OF AUTHORITIES
TABLE OF CASES Page

American Glycerine Co. v. Cason Oil Co., 98 F.

(2d) 479, 487 46

Bano of California etc. v. Portland H. & W. Co.,

131 Or. 123, 134 282 P. 99 47

Barrett v. Virginian Railway Co., 250 U.S. 473,

476, 39 S. Ct. 540, 541 12

Bottig v. Polsky, 101 Or. 530, 201 P. 188 29

Brady v. Oregon Lumber Co., 118 Or. 15, 20, 245
P. 732 41

Capital Traction Co. v. Hof, 174 U.S. 1, 13, 14,

16, 19 S. Ct. 580, 585 8-11

Chambers v. Everding & Farrell, 71 Or. 521, 143

P. 616 42

Clark v. Remington, 55 F. (2d) 48, 50 45

Crowell v. Benson, 285 U.S. 22 at p. 61, 52 S. Ct.

285,296 10



INDEX OF AUTHORITIES
( Continued

)

Page

George v. Wiseman, 98 F. (2d) 923, 929 46

Grammer v. Wiggins-Meyer Steamship Co., 126
Or. 694, 703, 270 P. 759, 762 47

Herron v. Southern Pacific Co., 283 U.S. 91, 94,

51 S. Ct. 383 5-11-12

Hoffman v. Broadway Hazelwood, 13*9 Or. 519,

10 P. (2d) 349 29

Louisville & N. R. Co. v. Davis, 75 F. (2d) 849,

851, cert, denied 296 U.S. 603, 56 S. Ct. 119. .. . 42

Mathews v. City of LaGrande, 136 Or. 42(5, 439,

299 P. 99 47

Metropolitan Life Ins. Co. v. Armstrong, 85 F.

(2d) 187, 194 46

Nordlund v. Lewis & Clark R. Co., 141 Or. 83,

15 P. (2d) 980 29-30

Northern Pacific Ry. Co. v. Berven, 73 F. (2d)

687 42
Nudd et al v. Burrows, Assignee, 91 U.S. 426

(1875) 5-6

Peluck v. Pacific Machine & Blacksmith Co., 134
Or. 171, 293 P. 417 30

Rayburn v. Day, 126 Or. 135, 149, 268 P. 1002,

1007 47
Roedegir v. Phillips, 85 F. (2d) 995 12

St. Louis I. M. & S. Ry. Co. v. Vickers, 122 U.S.

360, 7 S. Ct. 1216 5-7-11-14

Storla v. S. P. & S. Trans. Co., 13fi Or. 315, 330,

297 P. 367, 298 P. 1065 45
S. S. Kresge v. McCallion, 58 F. (2d) 931, 934. . . 45
Tuckerman v. United States, 291 F. 958, 965 13

United States v. Philadelphia & Reading Rail-

road, 123 U.S. 113, 114, 8 S. Ct. 77 6-7-14-22

Valley Shoe Corp. v. Stout, 98 F. (2d) 514, 520.46-49
Van Norden v. McCormick Lumber Co., 17 F.

(2d) 568, cert, denied 274 U.S. 758, 47 S. Ct.

764 24-26-27-33-34-35-36

Vicksburg & Meridian R. Co. v. Putnam, 118 U.
S. 545, 553, 7 S. Ct. 1, 2 7-11-15-22



INDEX OF AUTHORITIES

(Continued

)

Page

Wilcox v. Warren Construction Co., 95 Or. 125,

186 P. 13' 29
Young v. Corrigan, 208 F. 431, affirmed 210 F.

442 9-15

STATUTES

OREGON CODE 1930, Sec. 49-1701 36-40

Sec. 269, Judicial Code, as amended, 28 U.S.C.A.

Sec. 391 49

Conformity Act of 1872, 28 U.S.C.A. Sec. 724. .. . 5





No. 9116

In the United States

Circuit Court of Appeals

For the Ninth Circuit

LUTHER B. LYNCH,
Appellant,

vs.

OREGON LUMBER COMPANY, a corporation,

and W. J. ECCLES, Operating Trustee,

Appellees.

Upon Appeal from the United States District Court

for the District of Oregon.

BRIEF OF APPELLEES

PRELIMINARY STATEMENT TO ANSWER OF
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The Appellees do not agree entirely with the

statement of the case set forth in the Appellant's

Brief.
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Appellees do not feel that the evidence shows that

logs were scattered or piled "helter-skelter" about a

spar tree or that there was a cold deck in existence

in the true sense of the word. However, as appellees

regard the questions involved in this appeal, it

would not seem necessary to go into detail in order

to set forth specifically wherein the facts may dif-

fer from the statement of the appellant, and merely

calls the Court's attention to the fact that it does

not agree completely with the appellant's statement.

Appellant's Specifications of Error deal with ex-

cerpts from the charge of the trial court to the jury.

Four excerpts from the complete statement of the

judge to the jury have been singled out with appel-

lant contending that each constitutes reversible

error.

The first three Specifications of Error, set out

in Appellant's Brief (pp. 8, 9, 10), are taken from

the trial court's charge to the jury when he was deal-

ing with the first three separate and distind

charges of negligence in plaintiff's complaint (R.

366-368).

Paragraph V of appellant's amended complaint

contains six charges of negligence (R. 10, 11), the

first five of which single out distinct and separate

negligent acts of the defendants. The sixth charge

is an all -inclusive charge containing these separate

charges. As will be seen from the acts of negli-
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gence alleged in the first three allegations, the plain-

tiff charged the defendants with being negligent in

the method of proceding with the work in which

plaintiff was engaged, as distinguished from any

charge of negligence in guarding or using danger-

ous or power driven machinery. The first charge

deals with compelling plaintiff to work in and about

a place of danger; the second with a failure to se-

cure the upper log; and the third, with a failure to

inspect the logs before directing the plaintiff to put

a choker around same. These charges all deal with

acts of judgment or supervision on the part of the

defendants while plaintiff was engaged in doing the

work for which he was hired. Plaintiff was em-

ployed for the specific purpose of setting chokers

and he was engaged in this task when injured.

Since the first three specifications of error are

all taken from the complete charge of the trial court,

in discussing the allegations of negligence in the

complaint and in view of the nature of these allega-

tions of negligence, as pointed out above, the first

three specifications of error will be considered to-

gether by appellees in contending that the trial

court did not commit error in his instructions to the

jury.

The fourth specification of error is an excerpt

singled out by appellant from the trial court's com-

plete charge on the meaning of ''proximate cause"

(R. 370, 371).

Appellant on p. 8 of his brief states

:
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"The questions raised on this appeal are
whether the trial court committed error in giv-

ing the instructions hereinafter referred to in
plaintiff's specifications of error."

Appellees agree with this statement of the issues

raised by this appeal. Appellant's entire brief, how-

ever, deals with these excerpts from the trial court's

complete charge to the jury solety as instructions

on the law of the case and cites and quotes from

numerous Oregon decisions discussing the Employ-

ers' Liability Act and the construction of same. Ap-

pellant has ignored entirely the powers and duties

of a federal judge in performing his function of

presiding at a trial and instructing a jury. Further-

more, appellant has treated these excerpts as if they

alone constituted the complete instructions on the

law to be applied, ignoring completely the rest of

the trial court's instructions, and thereby violating

the cardinal principle of testing the judge's charge

in its entirety.

In determining whether the trial court commit-

ted error this court must first consider the function

of the federal judge in instructing a jury and deter-

mine whether the Honorable Judge Fee in instruct-

ing the jury in this case went beyond a proper exer-

cise of this function. And, secondly, this court must

consider these excerpts, assigned as error, together

with the entire instructions, in the light of the evi-

dence and determine whether the charge as a whole

prejudiced the plaintiff so as to warrant the reversal

of the jury's verdict.
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Counsel for appellees contend that under the

rule of the federal courts, as set forth in numerous

decisions, the trial court properly performed the ju-

dicial duties enjoined upon him and did not exceed

his power as a federal trial judge in instructing the

jury. And furthermore, in view of the issues, evi-

dence, and law applicable thereto and the complete

charge of the judge, no reversible error was com-

mitted.

ARGUMENT IN ANSWER TO SPECIFICA-

TIONS OF ERROR

A. Function, Powers and Duties of a Federal

Judge Presiding at Trial and Instructing

the Juhy.

Although this was an action based upon negli-

gence for the violation of duties imposed by the

Oregon Employers' Liability Act, the federal rule

pertaining to instructions by the trial court govern.

The Conformity Act of 1872, 28 U.S.C.A., sec. 724,

does not restrict the federal judge nor compel him

to follow the practice of the state in his instructions

to the jury. Nudd et al. v. Burrows, Assignee, 91 U.

S. 426 (1875). Neither can the provisions of a state

constitution or a state statute have this effect. St.

Louis I. M. & S. Ry. Co. v. Tickers, 122 U.S. 360, 7

S. Ct. 1216 ; Herron v. Southern Pacific Co., 283 U.S.

91, 94, 51 S. Ct. 383. In the case of Nudd v. Burroivs,

supra, one of the first cases before the Supreme
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Court construing the Conformity Act, the court

said (p. 442) :

"* * * The personal conduct and adminis-
tration of the judge in the discharge of his sepa-
rate functions is, in our judgment, neither prac-
tice, pleading, nor a form nor mode of proceed
iny within the meaning of those terms as found
in the context." ( Emphasis that of Court.)

Hence, regardless of the practice prevailing in the

courts of the state of Oregon and in spite of any pro-

visions of the Oregon constitution or legislative en-

actments, the instructions given by the honorable

trial judge in this case are to be tested solely by the

rules laid down by the courts of the United States.

It has been repeatedly declared by the United

States Supreme Court, as well as by judges of the

other federal courts in discussing the question of

the propriety of the court's instructions, that the

judge presiding at a jury trial is not to be considered

a mere umpire of litigation between the parties. His

function is more positive in the trial of a case be-

fore the jury and a duty exists upon him to direct

and superintend the trial. The courts have held, in

the cases hereinafter cited, that this function of the

trial court extends to his function of instructing the

jury.

A terse statement covering this function is the

following from the opinion of Justice Gray, in the

case of United States v. Philadephia & Reading Rail-

road, 123' U.S. 1 13. 1 14, 8 S. Ct. 77.
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"Trial by jury in the courts of the United
States is a trial presided over by a judge, with
authority, not only to rule upon objections to

evidence, and to instruct the jury upon the law,
but also, when in his judgment the due adminis-
tration of justice requires it, to aid the jury by
explaining and commenting upon the testimony,
and even giving them his opinion upon questions
of fact, provided only he submits those questions

to their determination. Vicksburg & Meridian
Eailroad v. Putnam, 118 U.S. 545 ; St. Louis Etc.

Railway v. Vickers, 122 U.S. 360. The judge
who presided at the trial of this action did not

exceed his rightful power in this respect."

The most quoted excerpt from an opinion of the

United States Supreme Court, is the statement in

the leading case of Yicksourcj & Meridian R. Co. v.

Putnam, 118 U.S. 545, 553, 7 S. Ct. 1, 2

:

"In the courts of the United States, as in

those of England, from which our practice was
derived, the judge, in submitting a case to the

jury, may, at his discretion, Avhenever he thinks
it necessary to assist them in arriving at a just

conclusion, comment upon the evidence, call

their attention to parts of it which he thinks
important, and express his opinion upon the

facts; and the expression of such an opinion,

when no rule of law is incorrectly stated, and
all matters of fact are ultimately submitted to

the determination of the jury, cannot be re-

viewed on writ of error. Carver v. .Jackson, 4

Pet. 1, 80 ; Magniac v. Thompson, 7 Pet. 348, 390

:

Mitchell v. Harmony, 13 How. 1 15, 131 ; Trans-
portation Line v. Hope, 95 U.S. 297, 302 ; Taylor
on Evidence (8th ed.), § 25. The powers of

the courts of the United States in this respect

are not controlled by the statutes of the State

forbidding judges to express anv opinion upon
the facts. Nudd v. Burrows, 91 U.S. 42f).

,,
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In the case of Capital Traction Company i\ Hof,

174 U.S. 1, 13, 14, 1C?, 19 S. Ct. 580, 585, in dealing

with the meaning of trial by jury as guaranteed by

the United States Constitution, the above quotations

were set forth. That a trial by jury includes the ac-

tive participation of a judge advising the jury on

the facts is made clear by the following statement

on the court (p. 13) :

" 'Trial by jury,' in the primary and usual
sense of the term at the common law and in the
American constitutions, is not merely a trial by
a jury of twelve men before an officer vested
with authority to cause them to be summoned
and empanelled, to administer oaths to them
and to the constable in eharge, and to enter a

judgment and issue execution on their verdict;

but it is a trial by a jury of twelve men, in the
presence and under the superintendence of a
judge empowered to instruct them on the law
and to advise them on the facts, and (except on
acquittal of a criminal charge) to set aside their

verdict if in his opinion it is against the law or

the evidence. This proposition has been so gen-

erally admitted, and so seldom contested, that

there has been little occasion for its distinct

assertion. Yet there are unequivocal statements
of it to be found in the books.

"Lord Hale, in his History of the Common
Law, c. 12, 'touching trial by jury', says : 'An-

other excellency of this trial is this, that the

judge is always present at the time of the evi-

dence given in it. Herein he is able in matters
of law, emerging upon the evidence, to direct

them ; and also, in matters of fact, to give them
great light and assistance, by his weighing the

evidence before them, and obser\dng where the

question and knot of the business lies; and by
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showing them his opinion even in matter of

fact, which is a great advantage and light to

laymen. And thus, as the jury assists the judge
in determining the matter of fact, so the judge
assists the jury in determining points of law,

and also very much in investigating and en-

lightening the matter of fact, whereof the jury

are the judges.' And again, in summing up the

advantages of trial by jury, he says : 'It has the

advantage of the judge's observation, attention

and assistance, in point of law by way of deci-

sion, and in point of fact by way of direction to

the jurv.' 2 Hale Hist. Com. Law (5th ed. ),

147, 156. See also 1 Hale P.C. 33/'

In the above case the court held that a trial

before a justice of the peace and a jury under a Con-

gressional enactment that did not require the jus-

tice of the peace to superintend the course of the

trial was not a trial by jury precluding the facts

there tried from being re-examined, because as the

Court said (p. 39)

:

"A body of free men, so free from judicial

control, was^ not a common law jury; nor was a
trial by them a trial by jury, within the mean-
ing of the Seventh Amendment to the Constitu-

tion." (Emphasis ours.)

In Young v. Corrigan, 208 F. 431, affd. 210 F. 442,

the above decisions were discussed and relied upon

in holding that the trial court did not exceed his

powers in his comments on the evidence while in-

structing the jury on the law. The court there stat-

ed that it agreed with the comment of Prof. Wig-

more that the judge should not be a "mere umpire

at the game of litigation, " and states the accepted
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function of a federal judge as follows (p. 438) :

"A long line of federal decisions assert the
function of the judge to be something more than
a mere arbitrator to rule upon objections to evi-

dence and to instruct the jury upon the law;
that he is a real and essential part of the ma-
chinery whereby just conclusions of fact are
reached ; and that it is demanded of him, in the
interest of the due administration of justice,

that he control the inquiry before him within
due bounds and assist the jury to a just deter-

mination by such active interposition as his

position and superior knowledge suggest to be

proper. Such consideration of the judicial of-

fice is at the basis of the decisions in Vicksburg
Ed. Co. v. Putnam, supra, United States v.

Philadelphia & Reading Railroad Co., 123 U.S.

113, 8 Sup. Ct. 77, 31 L. ed. 138, and Capitol

Traction Company v. Hof, 174 U.S. 1, 19 Sup.

Ct. 580, 43 L. ed. 873. Having reference to the

whole state of the record, the trial judge in this

case did not exceed his plain duty in the conduct
of the trial with respect to the matters criti-

cized." (Emphasis ours.)

Recent pronouncements by the United States

Supreme Court show that the duty of the court to

take an active part to see that fact issues are prop-

erly decided has not been lessened. In CrowelJ v.

Benson, 285 U.S. 22, at p. 61, 52 S. Ct. 285, 29(5, the

Court said:

"* * * In a trial by jury in a Federal court
the judge is 'not a mere moderator' but 'is the
governor of the trial' for the purpose of assur-

ing its proper conduct as well as of determining
questions of law. Herron v. Southern Pacific
Co., 283 U.S. 91, 95. In the Federal courts, trial

by jury 'is a trial by a jury of twelve men, in
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the presence and under the superintendence of

a judge empowered to instruct them on the law
and to advise them on the facts, and (except on
acquittal of a criminal charge) to set aside their

verdict if in his opinion it is against the law
or the evidence'. Capitol Traction Co. v. Hof,

174 U.S. 1, 13, 14."

See also Iierron n. Southern Pacific Co., supra, at

pp. 94 and 95, wherein the court cites Vicksturg &

Meridian R. Co. v. Putnam, supra, for the proposi-

tion that the federal court may express an opinion

upon the facts, and St. Louis I. M. & Southern Ry.

Co. v. Vickers, supra, for the proposition that the

judge may charge the jury with regard to matters

of fact, and quotes from Capitol Traction Co. v. Hof,

supra, the quotation set out above.

The above decisions not only place this duty upon

the federal trial judge as one of his most important

judicial functions but they recognize that the con-

cept of a trial by jury embodied in the Constitution

of the United States includes this function as one of

its essential elements. The appellees as citizens of

the United States entitled to a "trial by jury" with-

in the meaning of that term of the Constitution of

the United States were entitled to a trial with a

judge performing his judicial functions as outlined

above in the decisions of the United States Supreme

Court. The rights of the appellee to a trial by jury

must be as fully considered in this case as the rights

of appellant.

In considering this question of the power of the
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trial court to comment on the facts and call the

jury's attention to the facts in determining the is-

sues of law, attention is also called to some other

fundamental differences between a trial in the

federal court from that in the courts of the state of

Oregon. First of all, the "scintilla of evidence" rule

does not apply to the federal court. In the courts of

the United States there must be substantial evidence

of negligence before the case may be submitted to

the jury. Secondly, it is the settled rule in the

courts of the United States that, whenever in the

trial of a civil case, it is clear that the state of evi-

dence is such as not to warrant a verdict for a party,

and that if such a verdict were rendered, the other

party would be entitled to a new trial, it is the right

and duty of the judge to direct the jury to find

according to the views of the court." Barrett v. Vir-

ginian Railway Co., 250 U.S. 473, 476, 39 S. Ct. 540,

541 ; Herron v. Southern Pacific Co., supra. Thirdly,

in the federal courts there exists a broad exercise

of discretion in the trial judge to set aside a verdict

of a jury when in his opinion it is against the weight

of evidence. This power lies within the discretion of

a tral court even though the evidence is conflicting.

Roedegir v. Phillips, 85 F. (2d) 995.

It is these distinguishing features which existed

at common law and which were retained by the fed-

eral judge that makes him more than a mere arbi-

trator in the trial of a case. His right to comment

on the evidence and call the jury's attention to the

facts applicable to the law of the case is in harmony
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with this ultimate power resting in him to set aside

the verdict as against the weight of evidence. In

taking this appeal and throughout their entire brief

counsel for appellant has committed the palpable

mistake and error of completely ignoring the posi-

tion and function of the federal trial judge.

Counsel for appellees recognize that the rule of

the above cases which permits the trial judge to ex-

press his opinion upon the facts is not without limi-

tations. The qualifications of that rule are : First,

that the ultimate decision upon the facts be left to

the jury; and second, that the judge's comments be

judicial and dispassionate so that the jurors, who

are the triers of the facts, are not coerced but left

free to exercise their independent judgment. Tuck-

erman v. United States, 291 F. 958, 965, and cases

therein cited.

A reading of the entire charge to the jury in the

instant case discloses that Judge Fee did not violate

the qualifications of the rule above referred to. His

comments were judicial and dispassionate, and in

clear and unequivocal language, as will hereinafter

be shown, he instructed the jury that they were not

bound by his observations and that the ultimate de-

cision rested with them. Although each case must

necessarily depend upon the situation therein in-

volved, a comparison of the instructions in the in-

stant case with some of those in the above cited cases

clearly illustrates that the trial court remained well

within the limits of the power granted him.
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In the case of United States v. Philadelphia &
Reading Railroad Co., supra, it was held that the

following instruction (at p. 116) was proper:

"Whether the government has proved mis-
take by the testimony of the witness referred to

(there is no other testimony tending to prove
it) is for you to determine. In submitting this

question, hoAvever, it is proper to say that, in

the judgment of the court, it would be unsafe
and therefore unjust to find error in the assess-

ment and settlement under the evidence before
you, and consequently to render a verdict

against the defendant for the large sum of

money claimed, as the plaintiff asks you to do.

In other words, while the court does not desire

to control your findings, but submits the ques-

tion to you, it is of opinion that you should not,

under the circumstances, find for the plaintiff."

(Emphasis ours.)

In the instant case the trial court at no place in

his instructions indicated nor suggested to the jury

that it bring in a verdict for the defendant. Further-

more, in the instant case the judge more clearly and

emphatically instructed the jury that they were the

ultimate triers of the facts.

t

In the case of St. Louis I. M. & S. Ry. Co., supra,

in the following instruction on the question of dam-

ages the trial court virtually told the jury to find

the defendants guilty of negligence and assess dam-

ages. The instruction set out at p. 301, of 122 U.S.,

is as follows

:

"Counsel for the plaintiff told you that you
might find a verdict for plaintiff for any sum
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from one cent to $25,000. This is true in one

sense. You have the power to render a verdict

for one cent or for $25,000, but a verdict for

either of these sums would obviously be a false

verdict, for if the plaintiff is entitled to a ver-

dict at all, and upon this point you will prob-

ably have no difficulty, as the evidence clearly

shows negligence and consequent liability on the

defendant, though this is a question of fact ex-

clusively within your province to determine

—

I say, if plaintiff is entitled to a verdict at all

he is entitled to recover more than one cent, and
it is equally clear that $25,000 would be greatly

in excess of what he ought to recover." (Empha-
sis ours.

)

The various portions of the trial court's instruc-

tions attacked in the leading case of Yicksburg &

Meridian R. Co. n. Putnam, supra, are numerous and

would require extended comment to analyze. How-

ever, the entire instruction is set out in full in the

statement of the facts by the Supreme Court, begin-

ning at p. 547 of 118 U.S. Counsel for appellees re-

quest this court to examine same and compare the

portions criticized (which are comeniently empha-

sized by italics ) with the Specifications of Error of

appellant in the instant case. Attention is likewise

called to the instructions attacked in the case of

Young v. Corrigan, supra.

With reference to the cautionary instructions

given by Judge Fee, a like comparison to those given

is requested. In Young v. Corrgan, supra, the court

held that the following instruction, set out at p. 437

of 208 F.

:
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"Now, gentlement of the jury, you are the
sole judges of the facts in this case. It is proper
in proper cases for the court in the federal prac-
tice to suggest to you what the court's estimate
of facts is. Whether the court in this charge
has made that suggestion to you, directly or in-

directly, the law is that you should not depend
upon any impression that you have as to the
court's view as to the facts of the case in the
making up of your own judgment. Your judg-
ment of the facts should be your own uninflu-
enced judgment, uninfluenced by the court, ex-

cept as you are bound to follow the law of the
case as the court gives it to you, and uninflu-

enced by any insistence of counsel."

"is sufficient to meet any criticism offered against

the court's conduct."

Tested, either by the rule of law applicable or by

a comparison of instructions in other cases, wherein

the established rule of law was applied, it is ap-

parent that no reversible error was committed by the

trial court in the instant case. Counsel for appellees,

however, desire to analyze the charge of the judge

and show that under the issues and facts of the in-

stant case the instructions given were proper.

B. Analysis of the Judge's Charge

NTAINING

AND III.

Containing Specifications of Error I, II

Appellant's first Specification of Error is that

the District Court erred in stating to the jury as

follows (Appellant's Brief, p. 8) :



OREGON LUMBER COMPANY 17

" 'Also into that question enters the sugges-
tion which I made to you a while ago that the
plaintiff apparently considered that the place
was not one of great danger to himself. Tf that
were the situation he could hardly charge negli-

gence to the defendant for not knowing that the
place was dangerous when the plaintiff himself
did not think it was' (R. 367)."

The second Specification of Error is the Court's

statement to the jury as folloAvs (Appellant's Brief,

p. 9) :

" 'Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-
gerous to him. If it was obvious that the upper
log should have been secured, why, then the
company might have been guilty of negligence
in failing to secure it, * * .' (R. 367, 368.)"

The third Specification of Error is the Court's

statement to the jury as follows (Appellant's Brief,

p. 10) :

" 'Again we have the same situation, the

plaintiff himself inspected the log and came to

the conclusion that it was not dangerous. It is

doubtful if he can charge to the defendant a

failure to inspect.' (R. 308.)"

As already pointed out, the trial court made the

above statements as part of his general charge to

the jury dealing with the specific acts of negligence

charged in the complaint. The complete charge of

the trial court on plaintiff's allegations of negli-

gence was as follows (R. 365, 366, 367, 368) :

"Now, the plaintiff is required by the law to

go further and to say wherein the defendant
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violated the terms of the statute, and in his com-
plaint the plaintiff sets out the various charges
of negligence, that is, of violation of the
terms of the statute, which he claims occurred
and which he claims proximately resulted in

injury and damage to the plaintiff in the case.

Now, it is not incumbent upon the plaintiff to

prove more than one of these charges. If he has
proven negligence in regard to any one that
would be sufficient for a finding of breach of

duty, if he has proved it by a preponderance of

the evidence.

"Now, I am going to go over the charges
which the plaintiff has made, because these are

the things upon which the case is based.

"In the first place ,it is charged that the de-

fendant was negligent 'in compelling the plain-

tiff to work in or about a place of great danger

;

that is to say, immediately under a log hanging
in the precarious position hereinbefore de-

scribed.'

"In considering whether that specification

was proved or not, gentlemen, you will review
the evidence upon that subject. In the first

place, did the defendant compel the plaintiff

to work in that particular place. You will re-

member the testimony on the subject, as to

whether there Avas any order given. The plain-

tiff testified that the person in immediate au-
thority, Harpell, told him to 'snare the log' or

'choke that log', something of that respect. He
also said that Harpell did not tell him to get

under the other log. Now, there may be a con-

flict in the testimony as to whether any order
was given otherwise than Harpell admits, as T

remember it, that he did say to the plain-

tiff to bring two chokers. There is also an ap-

parent conflict in the evidence as to where Har-
pell was at the time that this was being done.

Now, the contention of the plaintiff in that re-
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gard was that Harpell was right there and
standing over him or choking the upper log and
that he said, 'Snare the lower log', and that the

implication of the order was that he should

snare it or choke it by going down under the

upper log. That is a question of fact, gentlemen,

as to how much of an order was given and what
the implications of it were. You must also take

into consideration, in that regard, that the

plaintiff was an experienced woodsman and that

there is some testimony thnt the log could have
been choked from the other side.

"You must take into consideration, also, that

the Employers' Liability Act does not contem-

plate that the employer supervise each detail of

the work that is being done, and if they hire a
man who is experienced and supposed to know
his job they are not required to have someone
to follow him around and tell him each detail of

a particular operation. Also into that question

enters the suggestion which I made to you a

while ago that the plaintiff himself apparently

considered that the place was not one of great

danger himself. If that were the situation he

could hardly charge negligence to the defendant

for not knowing that the place was dangerous
when the plaintiff himself did not think it was.

"The second charge of negligence is that the

defendant was negligent 'in not securing said

upper log before attempting to put the choker

around the lower log, so as to prevent the same
from falling upon plaintiff in the manner here-

inbefore described.'

"Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-
gerous to him. If it was obvious that the upper
log should have been secured, why, then the

company might have been guilty of negligence

in failing to secure it, but the question is

whether in the general supervision of this work.
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without regard to detail of a particular situa-
tion in which an experienced woodsman was en-

gaged, the company did neglect every device,

care and precaution.

"Third, 'In not inspecting said logs before
directing plaintiff to put a choker around the
same.' Again we have the same situation, that
the plaintiff himself inspected the log and came
to the conclusion that it was not dangerous. It

is doubtful if he can charge to the defendant a

failure to inspect.

" 'In failing and neglecting to employ for

said operation a "rigging slinger", or other su-

pervising employee, to direct and supervise the

detailed work of the plaintiff, and his fellow

workmen, and to inspect, discover and correct

the dangerous and hazardous conditions de-

scribed in the complaint likely to injure the

plaintiff and other employees.'

"In that regard you have the testimony as to

the position that was occupied by Harpell. I

am not going into a discussion of what Har-
pell's technical name was. I think it is a ques-

tion of fact for you as to whether they did or

did not have supervising employees there. You
have heard the testimony. Even the plaintiff

brought out in his case that he accepted orders

from Harpell and that orders were transferred

from the camp boss through Harpell to him, so

that is also a question of fact.

"Now, then, this is generally summed up in

another specification :
* * *"

Thus, the statements assigned as error were not

the complete charge of the trial court and in fact

were not instructions on the law, but his comment

on the evidence, which evidence necessarily, had to

be considered by the jury in determining whether or
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not the defendants were negligent, under the law

applicable to the case, in the particulars alleged by

plaintiff. His Honor, the trial judge, was directing

the jury to consider certain evidence in determining

plaintiff's proof of the fact question of negligence

as charged, which ultimate decision he had specifi-

cally instructed them rested solely with them.

At the time the above statement was made the

trial court had already instructed the jury on the

duties imposed by the Oregon Employers' Liability

Act, and that "insofar as this case is concerned, neg-

ligence means the failure to observe and carry out

the duty which was incumbent upon the defendant

by reason of the terms of the Employers' Liability

Act, a. portion of which I have just read to you" (R.

364). The Court squarely presented the issue to the

jury when it continued with the next statement

:

"Now I will proceed, then, to the next thing: Did

the employer, the defendant in this case, breach that

duty?"

The plaintiff in his complaint was contending

that the defendant breached this duty in the man-

ner specifically alleged in his complaint. The plain-

tiff submitted evidence for the purpose of proving

these allegations, and defendant submitted evidence

to refute plaintiff's charge that it breached its duty

in the manner specifically alleged by plaintiff. In

presenting to the jury the specific allegations of

negligence set out in the complaint the trial court

gave the complete charge as set out above, comment-
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ing on the evidence which bore directly upon the

question before the jury, namely defendant's breach

of the duty imposed upon it by the Employers' Li-

ability Act. At this stage of his instructions he was

dealing with the question of plaintiff's proof of the

specifications of negligence. The three paragraphs

immediately preceding (R. 365), dealt with the

meaning of "preponderance of the evidence" and the

requirement that plaintiff must prove a charge of

negligence by a preponderance of the evidence.

In doing so His Honor, Judge Fee, was fulfilling

his duty as a trial judge. He was performing this

function as outlined in the cases above set forth

which required him not only to instruct the jury on

the law,

"* * * but also, when in his judgment the

due administration of justice requires it, to aid

the jury by explaining and commenting upon
the testimony, and even giving them his opinion

Uipon questions of fact." United States v. Phila-

delphia & Reading Railroad, supra. (Emphasis
ours.'

He was exercising the discretion granted him as a

trial judge which empowers him, as stated above in

Vicksourfi & Meridian R. Co. v. Vickers, supra,

''Whenever he thinks it necessary to assist

them in arriving at a just conclusion, comment
upon the evidence, call their attention to parts
of it which he thinks important, and express his

opinion upon the facts ;"

The trial judge was not unmindful of his full
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responsibility in presiding over the trial and spe-

cifically informed the jury that all matters of fact

and the ultimate decision of defendant's negligence

was to be decided by them. In his charge to the jury

he stated (E. 362) :

"You are the sole and exclusive judges
of the facts in this case, and even though you
may have some idea as to how I might determine
the case if it were left up to me, it is your duty
to decide it according to your own lights and
you need not follow me in any suggestion of the

way I would determine the matters of fact in

the case. That is your exclusive duty, gentle-

men."

And again he stated (R. 378) :

"You are the sole and exclusive judges of

the facts of the case and the credibility of all

the witnesses."

Furthermore, throughout the complete charge

set out above the trial court in addressing the jury

indicated by the language used that the determina-

tion of the question of defendant's negligence and

plaintiff's proof thereof rested with the jury.

The statement of the court designated Specifica-

tions of Error I, was given Avith reference to the evi-

dence to be considered by the jury in deciding if

plaintiff proved by a preponderance of the evidence

that the defendant was negligent "in compelling the

plaintiff to work in or about a place of great danger

;

that is to say, immediately under a log hanging in
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the precarious position hereinbefore described." The

trial court stated the rule of the case of Van Norden

v. McCormick Lumber Co., 17 F. (2d) 568, e. d. 274

U.S. 758, 47 S. Ct. 764, decided by this court, that

the Oregon Employers' Liability Act does not con-

template that the employer supervise each detail of

the work that is being done, and if they hire a man
who is experienced and supposed to know his job

they are not required to have someone to follow him

around and tell him each detail of a particular

operation. The plaintiff was an experienced woods-

man and experienced in setting chokers (R. 85),. The

testimony discloses that the setting of a choker is

one of the details in the removal of logs. The plain-

tiff on direct examination testified as follows (R.

60):

''When I looked at this log before I went un-

der, it looked perfectly safe to me, and what
knocked it down I don't know."

And on cross-examination, he stated (R. 83) :

"Q. Now, did you do anything to the log,

touch it or anything, before you went under
it?

A. I put my hand upon it and it looked com-
paratively solid."

This is the evidence the trial court was referring'

to when he stated that the plaintiff himself did not

consider the place one of great danger. In view of

this evidence and the fact that plaintiff was ex-

perienced it was fair comment for the judge to say

"If that were the situation"—that is, if the jury
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found the facts to be that the plaintiff, an experi-

enced logger, did not consider the place of great

danger— "he could hardly charge negligence to the

defendant for not knowing that the place was dan-

gerous." The Court did not preclude the jury from

finding the defendant negligent on this charge, but

was expressing his opinion that the evidence left it

doubtful that the defendant was negligent in this

particular; that plaintiff's proof was weak on this

point.

In making their argument on this specification of

error counsel for appellant conveniently transform

the trial court's statement from a comment on the

evidence to an instruction on the law. At p. 12 of

Appellant's Brief they state that by this charge to

the jury the Court ruled as a matter of law that if

the plaintiff considered the place one of great dan-

ger, "he was not in a position to charge negligence

to the defendants for not knowing that the place

was dangerous." This the Court did not do.

In criticizing an excerpt of a complete charge to

a jury it is very easy for zealous counsel to be hyper-

critical and lose sight of the fundamental principles

of law which anderly the case. These rules of law

need no citation of authority. Although the Em-

ployers' Liability Act imposes a high degree of care

on employers, it does not make them insurers. Re-

gardless of the fact that an employment is hazardous

or dangerous and a serious accident occurs, the gist

of the action is negligence. Furthermore, the plain-
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tiff must prove by a preponderance of the evidence

the specific act of negligence charged, and that it was

the proximate cause of the accident. All these rules

of law and the rule of Van Norden v. McCormicJc

Lumber Co., supra, must be borne in mind in con-

sidering the propriety of the charge.

The jury in considering the high degree of care

imposed by the act had a. practical matter before it.

A corporation employer can only act through its

servants. Even assuming (though not admitting

same), that it was necessary for the defendant to

have had some foreman or vice-principal specifically

examine each log before directing plaintiff to choke

same, such examination and selection of the logs

to be choked would have had to be done by some hu-

man being, a man experienced in the woods, and one

in all probability very much like the plaintiff. His

examination would have been similar to the plain-

tiffs, looking the log over and placing his hand upon

it and exercising human discretion and judgment

as to whether it was safe. Although the duties of the

employee and the employer are measured by dif-

ferent standards under the act, the instant case was

one wherein what the defendant through a foreman

or other vice-principal would have done would have

been practically the same as that done by the plain-

tiff himself. The plaintiff himself was an experi-

enced choker setter. Hence the Court's comment that

if the plaintiff examined it, placed his hand upon

the log and concluded it was comparatively safe, he
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could hardly charge negligence to the defendant in

this regard, was a fair and judicious comment to the

jury by a federal trial court.

In view of the evidence it would not be amiss to

contend that the trial court could have properly

withdrawn this specification of negligence entirely

from the jury. The logging industry may be said to

be dangerous per se. The Employers' Liability Act

recognizes that the work is a dangerous one. In

view thereof it imposes a high degree of care upon

the employer and abolishes the common law de-

fenses. However, to require an experienced employee

to work in and about cut logs on rough ground and

to place chokers thereon does not in and of itself

constitute negligence. Hence this first specific

charge of negligence of the defendant must be con-

sidered solely with reference to the particular con-

dition of the log that fell and not the general opera-

tion of removing the cut logs. Plaintiff was engaged

in a detail of a general operation and in this con-

nection the rule of Van Norden v. McVormick case,

supra, has application. Judge Fee viewed the case

in this light and so instructed the jury (R. 367, 368).

The rule of that case would permit in the instant

case the complete withdrawal of this specification

of negligence from the jury's consideration.

The judge's comment was judicious and fair for

another reason which was apparent to the judge

from the evidence. In an early part of his charge

the Court stated as follows (R. 362) :
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"There is a situation which I shall suggest to
you, and that is that the plaintiff in this case
testified that before he attempted to choke this
log he put his hand upon it and it seemed
firm to him, or apparently—'comparatively', I

think, was the word he used. You will remem-
ber that testimony. I am not trying to quote it

just exactly, but you will remember his testi-

mony. Now, if that is the situation, gentlemen,
it might be that the accident then was without
fault of any kind. It has not been outlined in the
testimony or the evidence in this case as to why
this log fell, and I think that any inference that
is drawn as to why the log fell is pure specula-
tion, because I do not think that the eAidence
outlines any situation from which you could
determine what was the cause of the fall of the
log."

The plaintiff himself had said that the log looked

perfectly safe to him (R. 60, 83) and he did not know

what knocked it down (R. 60). Neither did any

other witness testify as to why it fell. The jury

should not speculate as to why it fell. The court was

referring to this state of the evidence in the chal-

lenged excerpt when he stated "Also into that ques-

tion enters the suggestion which I made to you a

while ago."

Thus, when this statement assigned as ERROR
I is considered in the light of the evidence, and the

complete instruction and the fact that the court

was dealing with the requirement that the plaintiff

prove the acts of negligence by a preponderance of

the evidence, the trial court was acting well within

his power as a federal judge as outlined by the cases
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discussed above. And at the expense of repeating,

but for emphasis only, the court did not preclude

the jury from finding that plaintiff did prove de-

fendant's negligence on this charge, but expressed

his opinion only, using the words "he could hardly

charge negligence to the defendant."

Turning to appellant's argument in support of

his Specification of Error I, as stated above, counsel

for appellant misconstrued the charge of the judge

(Appellant's Brief, p. 12) by viewing it as an in-

struction of law that if the jury find as stated plain-

tiff was not in a position to charge defendant negli-

gent in this particular. Viewing it thus they pro-

ceed to set forth quotations from Oregon decisions

which construe the Employers' Liability Act. Ap-

pellees do not take issue with these statements by

the Oregon Supreme Court. However, they have no

bearing on the question involved, namely, the pro-

priety of a federal judge's comment on the evidence.

That the act is a drastic enactment and imposes

a higher degree of care than at common law for

which appellant cites Wilcox v. Warren Construc-

tion Co., 95 Or. 125, 186 P. 13 ; Hoffman v. Broadway

Hazelwood, 139 Or. 519, 10 P. (2d) 349; Nordlund

v. Lewis & Clark R. Co., 141 Or. 83, 15 P. (2d) 980,

is conceded. The trial court properly instructed the

jury in this regard (R. 364, 380).

In the case of Bottig r. Polsky, 101 Or. 530, 201

P. 188, (App. Brief, pp. 14, 15), the Court was deal-

ing with the question of whether or not the Em-
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plovers' Liability Act applied. In the instant case

the trial court instructed the jury that the act did

apply (R. 363). There still remained, however, the

question of plaintiff's proof of negligence alleged

and with regard to that a federal judge may com-

ment to the jury.

Counsel for appellant cite the case of Peluck

v. Pacific Machine & Blacksmith Co., 134 Or. 171,

293 P. 417 (App. Brief, p. 22), and lay great stress

on the statement quoted therefrom to the effect that

"plaintiff would not be precluded from recovery by

conforming to any order of the foreman, even though

such order were negligent/' The reliance on this

language which is italicized in appellant's brief

demonstrates the misconstruction of the Court's

charge, as pointed out above. Also as stated in that

case it was a question for the jury whether in obey-

ing the foreman's orders the plaintiff was unneces-

sarily exposed to danger and risk. In the instant

case the trial court left these same questions to the

jury (R. 367). No rule of law stated in this above

case was violated.

In Nordlund v. Lewis & Clark R. Co., 141 Or. '83,

91, 15 P. (2d) 980, 983 (App. Brief, p. 18), the Ore-

gon court was dealing with an instruction to the

jury that the defense of assumption of risk was not

in the case. The defendant against whom a verdict

was rendered was not contending that the instruc-

tion given was incorrect, but charged that it was

abstract because defendant's answer did not allege
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this defense. In holding that the instruction was not

an abstract one the court expressed itself as quot-

ed by appellant.

Appellees do not take issue with the statement of

the Oregon court in the Nordlund case or the other

Oregon decisions cited by appellant that assumption

of risk, negligence of a fellow servant, and contri-

butory negligence are not defenses under the Em-

ployers' Liability Act. The Act still requires, how-

ever, that the plaintiff prove negligence on the part

of defendant, and the Act has not changed the rule

that the negligence charged must be proved by a pre-

ponderance of the evidence. Furthermore, the Act

has not, and cannot, alter the federal rule with re-

spect to the federal court's power to comment on the

evidence while instructing the jury.

Throughout appellant's brief it is contended that

the facts may have shown plaintiff guilty of con-

tributory negligence or assumption of risk, but

those defenses have been abolished. However, proof

of plaintiff's contributory negligence is not proof of

defendant's negligence. Conduct of plaintiff which

suggests contributing negligence upon his part does

not prove negligence of the defendant. Defendant's

negligence is not to be assumed because plaintiff

was negligent. In the Oregon decisions cited by ap-

pellant when the Supreme Court of Oregon was dis-

cussing contributory negligence of plaintiff, an ap-

pellate court was reviewing cases wherein the ver-

dict of the jury had found the defendant guilty of
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negligence. In the instant case the trial court was

dealing with the evidence and the question of

whether or not the plaintiff had proved defendant's

negligence by a preponderance of the evidence. The

same observation applies to appellant's argument

that assumption of risk is not a defense.

The cases from other jurisdictions (other than

Oregon) have no bearing on the question involved.

Counsel for appellant have merely chosen language

Avhich they view as favorable from these decisions.

Rather than discuss same, appellees request this

Court to examine the full opinions because a mere

reading of same will disclose that they have no

bearing on the propriety of the instruction involved.

In considering the statement designated Specifi-

cation of Error II, what has been already stated ap-

plies with equal force. The desperation of counsel

for appellant to find error in the trial court's in-

structions is clearly shown by this specification.

Here we find an excerpt of the charge of the trial

court that is not even a complete sentence. The re-

mainder of the sentence is omitted and indicated by

astericks (App. Brief, p. 25). Counsel for appellant

in this instance are not merely making a hypercriti-

cal criticism of the instruction of the court, but

have gone further and distorted the expression of

the court.

The trial court was dealing with the question

of plaintiff's proof, by a preponderance of the evi-
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dence, of the specific charge that defendants were

negligent in not securing the upper log before at-

tempting to put the choker around the lower log.

The trial court was again calling to the attention

of the jury the evidence referred to above that plain-

tiff, an experienced logger, had placed his hand on

it and it looked perfectly safe to him, and the situ-

ation previously referred to which suggested an un-

avoidable accident and the absence of proof as to

why the log fell. The Court then continued, calling

the jury's attention to the rule of Van Norden v. Mc-

Vormick, supra, and that in considering plaintiff's

proof of this specification of negligence (R. 368) :

"the question is whether in the general su-

pervision of this work, without regard to detail

of a particular situation in which an experi-

enced woodsman was engaged, the company did
neglect every device, care and precaution."
(Emphasis ours.)

This quoted language is the remainder of the sen-

tence omitted by appellant in its Specification of

Error II.

The entire argument of counsel for appellant

(App. Brief, p. 26) is based upon their interpreta-

tion of this statement of the trial court as an in-

struction of law that defendant would only be negli-

gent in this particular if it was obvious that the

log should have been secured. That this is their in-

terpretation is shown by the statement in Appel-

lant's Brief, p. 33

:
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"* * * this was but another way of telling

them that if the danger was not obvious, then
the defendants would not be guilty of negligence
in failing to secure the log."

We submit that such an interpretation is a dis-

torted one and ignores the complete thought ex-

pressed by the trial court. It ignores the statement

by the trial court, conveniently omitted by counsel

for appellant. A fair reading of the whole sentence

indicates that the judge was not saying that defend-

ant could be found negligent only if the defect was

obvious, but that in considering whether the defend-

ant was negligent in failing to secure the log, the

jury should consider the conduct of the defendant in

the general supervision of the work to determine

whether or not the ''company did neglect every de-

vice, care and precaution." This was the duty of

care imposed by the Employers' Liability Act. The

court, in fact, suggested to the jury that defendant

may have been negligent in this particular. How-

ever, the court was mindful of the rule of Van Nor-

den v. McGormick Lumber. Co., supra. As a matter

of fact the statement was favorable to plaintiff,

because the fact that it was obvious that the log

should have been secured would indicate negligence

on the part of the plaintiff who was engaged in

this detail of the work, rather than the defendant,

as suggested by the court.

At page 33 of their brief, counsel for appellant

state

:
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"At the very least, the question for the jury

to determine was whether, taking into consid-

eration all the evidence in the case, the position

of the logs, the knowledge of the defendants
through their foreman or otherwise, etc., the

defendants in the exercise of the high degree of

care imposed upon them under the Employers'
Liability Act should have secured the log in or-

der to have protected the plaintiff from injury."

This statement, although correct when considered

from the standpoint of the plaintiff alone, omits the

consideration of factors to which defendant also was

entitled, namely, the rule of the Van Norden case,

the conduct of the plaintiff, and the evidence which

showed it was mere speculation as to why the log

fell. The fact that the trial court did not comment

in terms most favorable to the plaintiff does not

constitute error since the law was correctly stated,

the jury being correctly instructed that the company

must exercise "every device, care and precaution."

With reference to Specification of Error III,

again we find counsel for appellant treating a com-

ment or expression of opinion by the court as an

instruction on a rule of law. The court did not pre-

clude the jury from finding defendant negligent for

failure to inspect. The court stated (R. 368) :

"It is doubtful if he can charge to the de-

fendant a failure to inspect."

Counsel for appellees repeat again that the charge

of the judge at this time was dealing with the ques-
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tion of plaintiff's proof by a preponderance of the

evidence. The state of the evidence, the nature of

the work, the fact that plaintiff himself was an ex-

perienced woodsman, and the rule of the Van Nor-

den case, matters discussed above, apply to a proper

consideration of this excerpt of the judge's charge.

The judge's comment was similar to his comment

on the first specification of negligence. That is, that

in view of the fact that plaintiff, an experienced

logger engaged in the detail of the operation of

choking logs, inspected the log and it looked safe to

him, it is doubtful that he could charge defendant

with negligence in this regard. The court was ex-

pressing his opinion that plaintiff's proof was weak

as to this charge of negligence. With reference to

this allegation of negligence, we are not dealing

with the inspection imposed by the first part of

Section 49-1701, Oregon Code 1930, as to rope, gutta

percha, metal, glass and other materials. The duty

of defendant in the instant case arose by reason of

the "and generally" clause of said section of the

Act imposing the duty to use "every device, care

and precaution". Therefore, the question of defend-

ant's duty to inspect and its failure to do so, like

the other charges of negligence, was to be deter-

mined by a consideration of the conduct of the de-

fendant in the general supervision of this work

rather than from its' minute supervision of a detail

of the work plaintiff was hired to do. As pointed

out above with reference to the other specifications
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of error, the statement of the court must be read in

the light of the whole charge from which this ex-

cerpt is taken.

Throughout their argument in support of this

Specification of Error, counsel for appellant treat

this statement by the court as an instruction of law

to the effect that the inspection by the plaintiff

"was sufficient to relieve the defendants from exer-

cising the high degree of care in inspecting the logs

as was cast upon them b}T the Employers' Liability

Act" (App's. Brief, p. 35). In treating this state-

ment as an instruction of law, counsel for appellant

are closing their eyes to instructions on the law

which the trial court gave, and which are set out in

the Transcript of Record.

After the court made his complete statement

with reference to the specifications of negligence

he instructed the jury on the law, defining defend-

ant's duty to inspect as follows (R. 369 ) :

"* * * The duty imposed by the Employers'
Liability Act is absolute and is not delegable

at all. In other words, that duty remains with

the company at all times during this operation,

and they cannot avoid it by saying it was dele-

gated to someone who did not carry it out; in

other words, the duty exists at all times during
the time that the work is going on ; the duty is

required by statute." (Emphasis ours.)

In view of this emphatic, clear and unequivocal

language by the court, how can counsel for appel-

lant seriouslv contend that the trial court instructed
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the jury that the inspection by plaintiff relieved

defendant from this duty? The instruction by the

court, set out above, is practically identical with

the statement of the rule quoted and contended for

by appellant at p. 35 of his brief. This specification

of error shows clearly that counsel for appellant

have extracted excerpts of a general charge of the

trial court wherein the judge was commenting on

the evidence and assigned same as erroneous in-

structions on the law, but, at the same time and for

the convenience of making an argument, have wholly

ignored the instructions of law which the Court

did give.

It is submitted that His Honor, Judge Fee, prop-

erly instructed the jury on the duties imposed upon

the defendant company and that the statements he

made, which appellant cites as error, were well

within the power reposed in him as a federal trial

judge. At no time were his statements argumenta-

tive and at no place in his charge did he take from

the jury any of the specifications of negligence.

Furthermore, to be sure that the high degree of

care imposed upon defendant by the Act was not

understated, he gave the following instruction, at

the close of his regular instructions (R. 380, 381) :

"I think there may have been a point that
I did not bring out there, gentlemen. In con-
sidering the question of the negligence of a de-

fendant, you are instructed that defendants
were obligated by the Employers' Liability Act
to use every care and precaution practicable to
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be used for the protection and safety of life and
limb of the plaintiff, without any limitation

other than practicability. In other words,

the defendants were required to use every care

and precaution practicable to be used for the

protection of the plaintiff, even though the effi-

ciency of said operation may have been impaired
by the use thereof. Therefore, if .you find that

the defendants failed to use every practicable

care and precaution for the protection and safe-

ty of life and limb of the plaintiff in any of

the particulars set forth in the complaint, and
such failure proximately resulted in injury to

the plaintiff, your verdict, subject to the other

instructions that I have given you, should be for

the plaintiff, even though you further find such

an additional practicable care and precaution

might have impaired the efficiency of the opera-

tion in some degree. That applies to all the spe-

cifications in the plaintiffs complaint , includ-

ing the one relating to a rigging slinger." (Em-
phasis ours.)

The giving of this instruction at this time may

be said to have emphasized in favor of the plaintiff

defendant's burden under the Act. It again told the

jury of the high degree of care which defendant

owed plaintiff, and the court specifically told the

jury that it applied to any and all the specifications

in plaintiffs complaint. Furthermore, it contained

a statement of law even more favorable to plaintiff

than plaintiff was entitled to. The court said that

defendants were required to use "every care and

precaution practicable to be used for the protection

of the plaintiff, even though the efficiency of said

operation may have been impaired", and if the jury

find that defendant's failure to do so proximately
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resulted in injury to the plaintiff the verdict should

be for the plaintiff, "even though you further find

such an additional practicable care and precaution

might have impaired the efficieney of the operation

in some degree." This was more favorable to plain-

tiff than the provision of the Act. See Section 49-

1701, Oregon Code 1930.

C. Analysis of the Judge's Charge

Containing Specification of Error IV.

The Fourth Specification of Error is the court's

statement to the jury as follows (Appellant's Brief,

p. 11) :

" 'Now, the result of that is that if you
should find that the plaintiff himself did cer-

tain acts which were the sole cause of the acci-

dent, then you could not find that any act of

negligence on the part of the defendant was the

proximate cause of the injury, even though you
find that the defendant had been negligent' ( K.

370, 371)."

Here again appellant has assigned as error an

excerpt of the judge's statement, omitting and ignor-

ing what preceded and what followed same. The

court instructed the jury on proximate cause as

follows (R. 370) :

"Now, proximate cause is the dominant
cause from which injury follows as a direct,

immediate and natural consequence.

"If common experience does not show the

negligence complained of and the resulting
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damages to be natural in consequence, and the

injury does not in the ordinary course of events

follow the act complained of, then the act com-
plained of and the injury are not sufficiently

connected as cause and effect for the act com-
plained of to be the proximate cause of the in-

jury. To be the proximate cause of injury the

act complained of must have directly produced
the injury and it must have been the cause with-

out which the accident could not have hap-
pened."

This was the definition of proximate cause as given

by the court. It has been approved by the Oregon

Supreme Court and in fact was taken from the

statement of that court in the case of Brady v. Ore-

gon Lumber Co., 118 Or. 15, 20, 245 P. 732.

Had the trial court stopped at the end of the last

quotation, counsel for appellant evidently would

find no fault Avith the court's instruction since they

did not challenge same. Counsel for appellant must

therefore concede the instruction defining proximate

cause was correct.

Having defined "'proximate cause'' the court de-

sired to illustrate its meaning to the jury. In doing

so it held up in contrast acts of the plaintiff himself

which were the ''sole" cause of the accident, and

"any*' act of the defendant Avhich was the proximate

cause. The trial court was mindful of the rights of

the plaintiff; the acts of the plaintiff himself must

be the sole cause, not a contributing cause. This lan-

guage recognizes that contributory negligence of

the plaintiff was not a defense. Defendant was not
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to be relieved of liability if any act of the defendant

and the acts of the plaintiff combined to cause the

accident, but only if the acts of the plaintiff him-

self was the sole cause. As long as some act of the

defendant was involved in proximately causing the

accident the defendant could not be relieved of li-

ability. This is the meaning of the language of the

court when fairly read.

The court properly told the jury that if the

plaintiff himself did certain acts which were the

sole cause the defendant was to be relieved not be-

cause it may not have been negligent, but because

its negligence would not be the proximate cause.

Mere proof of defendant's negligence does not en-

title plaintiff to recover. The plaintiff must go

further and prove that the negligence complained

of was the proximate cause of plaintiff's injuries.

Chambers v. Everding & Farrell, 71 Or. 521, 143 P.

616. The elimination of the defense of contributory

negligence does not relieve the plaintiff of this duty,

because the basis of the action includes not merely

negligence on the part of the employer, but also a

causal connection between the negligence charged

and the injury sustained. Northern Pacific Ry. Co.

v. Berven, 73 Fed. (2d) 687. Furthermore, as stated

in Louisville & N. R. Co. v. Davis, 75 Fed. (2d) 849

851, cert, denied 296 U.S. 603, 56 S. Ct. 119, a case

involving the Federal Fmployers' Liability Act:

"It has long been settled in this court, fol-

lowing Great Northern Railwav Co. v. Wiles,
240 U.S. 444, 36 S. Ct, 406, 60 L. ed. 732, that
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even in the presence of the defendant's negli-

gence a plaintiff's own conduct may be such as

to become the sole proximate cause of the in-

jury. McCalmont v. Pennsylvania R. Co. (C.C.

A), 283 F. 736; Southern R. Co. v. Hvlton (C.

C.A.), 37 F. (2d) 843; Pere Marquette R. Co.

v. Haskins (C.C.A.), 02, F. (2d) 806; Orton v.

Pennsylvania R. Co. (CCA.), 7 F. (2d) 36;

Bobango v. Erie R. Co. (CCA.), 57 F. (2d)
667."

Counsel for appellant contend that this instruc-

tion was erroneous because if plaintiff did certain

acts which were the sole cause of the accident while

under orders of defendant's foreman, plaintiff could

recover. Such contention must assume some negli-

gence on the part of defendant in the orders

given or the place where plaintiff was working.

Such negligence on the part of the defendant was

left to the jury and was not eliminated by the

court's charge. In the sentence following that speci-

fied as Error IV, the Court said

:

"If, on the other hand, you find that any act of

negligence upon the part of the defendant was
the proximate cause of the injury, as I have
defined to you, then you will find for the plain-

tiff upon that issue and you will then take up
the other questions which I have to suggest

to you." (R. 371.)

The words ''any act of negligence on the part of

the defendant" included the negligence of defend-

ant in compelling plaintiff to work in a place of

danger.

In making this Assignment of Error counsel for
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appellant are again engaging in a hypercritical

criticism of the language used by the judge and

ignoring the complete charge of the court. Further-

more, the court, which was merely illustrating the

definition of "proximate cause" already given, used

the words "that the plaintiff himself did certain

acts which were the sole cause." The use of the word

"himself" following the word "plaintiff" was a

limitation upon the "acts" to be considered. It

means the free, voluntary acts of the plaintiff. It

eliminates as acts of plaintiff that which was done

under orders or compulsion. And when the sentence

of the charge attacked by appellant is read with the

sentence which follows, wherein the court tells the

jury to find for the plaintiff on this issue (proxi-

mate cause) if "any act of negligence upon the part

of the defendant was the proximate cause", it is

apparent that the court was not ignoring as negli-

gence of the defendant any orders of the defendant

which violated the standard of care required by the

Employers' Liability Act as contended in Appel-

lant's Brief at p. 45.

The contention counsel for appellant is making

would tie the tongue of the court in the use of the

English language. Not merely every thought ex-

pressed, but practically every word used would have

to be qualified and explained to the extent that in-

stead of being helpful the court's charge would be

confusing. This may be illustrated by a hypercriti-

cal construction of the sentence following that

charged as error (R. 371), Avherein the court stated
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that "If, on the other hand, you find that any act

of negligence upon the part of the defendant" etc.

Removing this sentence from the complete charge to

the jury, a defendant could claim that it is erroneous

because it was not restricted to any act of negli-

gence "charged in plaintiff's complaint.
,,

This is

the type of criticism employed by counsel for appel-

lant and should be condemned by appellate courts.

In the case of S. 8. Kresge v. McCallion, 58 F.

(2d) 931, 934, defendant followed the same method

as appellant in this case of attacking an excerpt

from the trial court's charge. In overruling appel

lant's contentions, the court said:

"It is not difficult to destroy almost any charge
by isolating certain limited expressions there-

in, but the charge must be considered as a whole
with the view of determining the impression
conveyed thereby to the jury."

See also the case of Clark v. Remington, 55 F.

(2d) 48, 50, wherein the plaintiff likewise picked out

a single sentence from the court's charge.

Counsel for appellees also call this Court's at-

tention to the case of 8torla v. 8. P. & 8. Trans. Co.,

13 l

6 Or. 315, 330, 297 P. 367, 298 P. 1065, wherein

the appellant attempted to show error in an instruc-

tion by resorting to a hypercritical construction of a

portion thereof. The Supreme Court of Oregon ably

disposed of the appellant's contention by analyzing

the language of the instruction with reference to

the pleadings and the evidence. Upon a petition for
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rehearing the following observation was made which

applies with equal force to the contentions of appel-

lant in the instant case:

"In construing the meaning of an instruc-

tion the literalities of language may be disre-

garded, and the instruction should be construed
in the manner in which it must have been under-

stood by the jurors, as practical men, in the
light of the other portions of the charge, the evi-

dence, the issues asserted during the course of

the trial, and the circumstances of the trial.

If the instruction is capable of supporting two
meanings, one being the result of the ingenuity
of counsel expended at leisure and the other the

meaning which the jurors obviously must have
placed upon it, the former will be discarded and
the latter will be accepted as the proper one."

D. Instructions Must be Considered as a

Whole and Read Together.

The rule is well settled in the federal courts that

the charge as a whole is to be considered and not

some isolated portion of it. Valley Shoe Corp. v.

Stout, 98 F. (2d) 514, 520; American Glycerine Co.

v. Cason Oil Co., 98 F. (2d) 479, 487 ; George v. Wise-

man, 98 F. (2d) 923, 929. In Metropolitan Life Ins.

Co. v. Armstrong, 85 F. (2d) 187, 194, the Court said,

in considering an instruction of the judge, a portion

of which was excepted to by appellant

:

"It is elementary that the charge to the jury
must be considered as a whole, rather than to

search for technical defects, verbal inaccuracies
or insufficiencies, which may appear in indi-

vidual instructions or portions thereof when
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examined apart from the context and the other

parts of the charge. S. S. Kresge Co. v. McCal-
lion (CCA. 8), 58 F. (2d) 931; Travelers' Ins.

Co. v. Schenkel (CCA. 8), 37 F. (2d) 254;

Zurich General Accident & Liability Ins. Co. v.

O'Keefe (CCA. 8), 64 F. (2d) 768; Prvor v.

Strawn (CCA. 8), 73 F. (2d) 595."

This rule also prevails in the State of Oregon as

disclosed in the decisions of the Supreme Court of

that State. In Rayourn v. Day. 126 Or. 135, 149,

268 P. 1002, 1007, the Court said:

"* * * It is well settled that instructions are to

be considered as an entirety, and that an appel-

lant cannot dissect the mass of instructions, and
finding a paragraph which displeases him, ask

the court to blindfold its eyes to all of the re-

maining portions and pass upon the one sen-

tence alone."

See also Grammer v. Wiggins-Meyer Steamship Co.,

126 Or. 694, 703, 270 P. 759, 762 ; Bank of California

etc. v. Portland H. & W. Co., 131 Or. 123, 134; 282

P. 99 ; Mathews v. City of LaGrande, 136 Or. 426,

439, 299 P. 99. In this last case the Supreme Court

of Oregon said

:

"It is Hornbook law that the court's instruc-

tions are to be read and considered as a whole,

and if found correct to such a degree that they

fully and fairly present the matters at issue to

the jury, the verdict of the jury, based thereon

and on the evidence in the case, will not be

disturbed."

In most of these cases it is the defendant who is ap-

pealing from a judgment based upon the verdict of
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a jury, and the defendant is the one contending that

the instruction was erroneous and the jury was mis-

directed. It is submitted that the above rule should

apply with equal effect against disturbing a verdict

of the jury in favor of the defendant.

CONCLUSION

It is submitted that the record reveals that no

error was committed by the trial court in his charge

to the jury. The first three specifications of error

are excerpts taken from the general charge of the

trial court dealing with the specific acts of negli-

gence alleged in the complaint, and were not in-

structions of law, but the trial court's comment on

the evidence with reference to plaintiff's proof.

Such statements were well within the discretion and

power of a federal trial judge. The record shows

that the jury was properly instructed upon the law

applicable to the case. Furthermore, the court

clearly and specifically instructed the jurors that

they were the sole and exclusive judges of the facts

in the case. The fourth specification of error is like-

wise without merit and is a hypercritical criticism

of a single sentence extracted from a complete charge

which when read in its entirety contains a correct

statement of the law.

An examination of the Transcript of Kecord be-

fore this Court shows that the plaintiff had a fair

trial, and that the issues presented were properly

submitted to a jury by a judge who was fair and im-
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partial. The complete charge of the judge fails to

disclose any prejudicial error justifying a reversal

of this case.

In closing, we invoke the application of Section

269 of the Judicial Code as amended, 28 U.S.C.A.,

Sec. 391, as interpreted and applied in Valley Shoe

Corporation r. Stout, 98 F. (2d) 514, 520:

"Since the enactment of that statute, the
rule of this court has been that unless an appel-
lant can show from the entire record the denial

of some substantial right, there will be no re-

versal. Kich v. United States, 8th Cir., 271 F.

566, 570; Morgan v. United States, 8th Cir., 98
F. (2d) 473, opinion filed August 9, 1938; Auto-
mobile Underwriters of Des Moines, Iowa v.

Bloemer, 8th Cir., 94 F. (2d) 474, 477; Little v.

United States, 8th Cir., 93 F. (2d) 401, 407,

order denying certiorari, 303 U.S. 644, 58 S. Ct.

643, 82 L. ed. . . . ; Goldstein v. United States, 8th
Cir., 63 F. (2d) 609, 614; Miller v. United States,

8th Cir., 21 F. (2d) 32, 36-38.

"In Berger v. United States, 295 U.S. 78, 82,

55 S. Ct. 629, 631, 79 L. ed. 1314, the Supreme
Court said: 'Evidently Congress intended by
the amendment to section 269 to put an end to

the too rigid application, sometimes made, of

the rule that error being shown, prejudice must
be presumed; and to establish the more reason-

able rule that if, upon an examination of the

entire record, substantial prejudice does not

appear, the error must be regarded as harm-
less'."

And we conclude with the concluding statement of

the court in that case

:
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"An examination of the entire record in this

case has satisfied us that the plaintiff has failed

to show the denial of any substantial right, and
that it affirmatively appears from the whole
record that no prejudicial errors affecting the
substantial rights of the plaintiff were com-
mitted by the court below."

We respectfully submit that the judgment ap-

pealed from should be affirmed.

Respectfully submitted,

E. L. MoDOUGAL,
RANDALL S. JONES.


